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STATEMENT OF THE | SSUES

The issue for disposition is whether

Petitioner's application for a

certificate of need (CON) was properly rejected by Respondent for failure to



file the application by the deadline established in rules 59C 1.008(k)1. and 2.
and 59C-1.008(4), F.A C. The parties have stipulated that if the rules are
determ ned valid in the compani on case, 93-7094RX, the agency was authorized to
reject the application.

PRELI M NARY STATEMENT

On Decenber 16, 1993, Petitioner, Manatee Hospitals and Health Systens,
Inc., d/b/a Manatee Menorial Hospital (Manatee) filed its petition pursuant to
section 120.56 to contest the validity of the subject rules. (DOAH #93-7094RX)
Manatee also filed a petition pursuant to section 120.57(1), F.S., contesting
t he Respondent's (Agency) decision to reject for review a certificate of need
(CON) application submtted by Manatee. (DOAH #94-0003)

Wt hout objection, the two cases were consolidated for hearing in an order
dated January 12, 1994. As provided in section 120.56(3), F.S., a separate
final order is being issued this sanme date in DOAH #93- 7094RX.

At the hearing the parties presented a thorough stipulation of materi al
facts, and the testinony of Elizabeth Dudek, qualified as an expert in health
pl anni ng and adm nistration of the certificate of need program Joint exhibits
#1-6 were received in evidence; official recognition was taken of an anendnment
to former rule 10-5.008, F.A.C., filed on Cctober 28, 1987, and effective
November 17, 1987. Oficial recognition was al so taken of rules 10-5.002-.024,
F.A.C., as published in the Florida Adm nistrative Wekly, Vol. 16, nunber 13,
on March 30, 1990.

The proposed findings of fact submtted by both parties are substantially
adopted here, there being no disputed issues of material fact.

FI NDI NGS OF FACT

1. Manatee Hospitals and Health Systens, Inc. d/b/a Manatee Menori al
Hospital (Manatee) is a nonprofit corporation which operates a short-term
general acute care hospital in Manatee County, Florida.

2. On Novenber 1, 1993, Manatee tinely and properly submtted a letter of
intent to the Agency for Health Care Administration (Agency) seeking authority
to convert up to 11 substance abuse beds and/or up to 28 acute care beds to 28
skilled nursing beds for reviewin the Nursing Honme Batch Cycle, 2nd Cycle,
1993.

3. On Decenber 1, 1993, Manatee submitted a CON application to the agency
seeking authority to convert up to 11 adult substance abuse beds and/or up to 28
acute care beds to 28 skilled nursing beds for review in the nursing honme batch
cycle, 2nd cycle, 1993. The application included the appropriate filing fee.

4. Manatee failed to submt a copy of its CON application to the | ocal
health council by 5:00 p.m on the application due date of Decenmber 1, 1993.
Instead, the application was subnitted to the | ocal health council on Decenber
2, 1993.

5. By correspondence from Liz Dudek, Chief, Certificate of Need and Budget
Revi ew Section, dated Decenber 7, 1993, the agency advi sed Manatee that its CON
application was not accepted and was being returned to Manatee because Manatee
failed to submit a copy of its application to the health council by 5:00 p.m on



the application due date of Decenber 1, 1993, as required by rules 59C
1.008(1)(k)1., and 2., and 59C-1.008(4), F.AC

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has jurisdiction in this
proceedi ng pursuant to section 120.57(1), F.S

7. Section 408.039(3)(a), F.S., provides, in pertinent part:
(3) Application Processing.--

(a) An applicant shall file an
application with the departnent, and shal
furnish a copy of the application to the
| ocal health council and the departnent.

8. Rules 59C-1.008(1)(k)1. and 2., F. A C provide:

(k) Certificate of Need Application
Submi ssion. An application for a certificate
of need shall be submtted on HRS Form 1455,
August 1985, and HRS Form 1460, June 1991
i ncorporated by reference herein, and shal
be provided by the agency upon request.

1. The application nust be actually
recei ved by the agency by 5 p.m local tine
and a copy nust actually be received by the
| ocal health council by 5 p.m local tine on
or before the application due date.

2. An application submtted to the agency
shal |l not be accepted by the agency, and the
application fee will be returned if a copy of
the application is not received by the
appropriate local health council as provided
above.

Rul e 59C-1.008(4), F.A C provides:

(4) Subm ssion to Local Health Council.
Each applicant shall submt a copy of its
application to the applicable |ocal health
council at the sane tine the application is
submtted to the agency. Failure to tinely
file with the local health council as set
forth in Rule 59C-1.008(1)(k), F.AC, wll
result in the application not being accepted
by the agency.

9. The above rul es have been found a valid exercise of del egated
legislative authority in a separate order entered this sane date in DOAH case
#93-7094RX. The parties have stipulated that if the rules are determ ned valid,
so also is the agency action in rejecting Manatee's late-filed application



RECOMIVENDATI ON

Based on the foregoing, i
RECOMVENDED:

That Petitioner's request
conparative review in the Nurs

DONE AND RECOMMVENDED t hi s
County, Florida.

COPI ES FURNI SHED:

John M Knight, Esquire

The Per ki ns House, Suite 200
118 North Gadsden Street

Tal | ahassee, Florida 32301

J. Robert Giffin, Esquire
Agency for Health Care Adminis
The Atrium Suite 301

325 John Knox Road

Tal | ahassee, Florida 32303

Robert L. Powell, Agency derk
Department of Health and
Rehabilitative Services

1323 W newood Boul evard

Tal | ahassee, Florida 32399-07

Ki m Tucker, General Counse
Department of Health and
Rehabilitative Services

1323 W newood Boul evard

Tal | ahassee, Florida 32399-07

t is, hereby,

that the agency accept its application for
i ng Home Cycle, 2nd cycl e be DEN ED

21st day of February, 1994, in Tall ahassee,

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488- 9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 21st day of February, 1994.

tration

00

00

Leon



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
AGENCY FOR HEALTH CARE ADM NI STRATI ON

MANATEE HOSPI TALS AND
HEALTH SYSTEMS, | NC. d/b/al
MANATEE MEMORI AL HOSPI TAL,

Petitioner, CASE NO.: 94-0003
RENDI TI ON NO. : AHCA- 94- 62- FOF- CON
VS.

STATE OF FLORI DA, ACGENCY FOR
HEALTH CARE ADM NI STRATI ON,

Respondent .

FI NAL CORDER

Thi s cause canme on before me for the purpose of issuing a final agency
order. The Hearing Oficer assigned by the D vision of Adm nistrative Hearings
(DOAH) in the above-styled case submtted a Recormended Order to the Agency for
Health Care Administration (AHCA). The Reconmended Order entered February 21,
1994, by Hearing Oficer Mary Cark is incorporated by reference.

FI NDI NGS OF FACT

The agency hereby adopts and incorporates by reference the findings of fact
set forth in the Reconmended Order.

CONCLUSI ONS OF LAW

The agency hereby adopts and incorporates by reference the concl usions of
| aw set forth in the Recommended Order.

Based upon the foregoing, it is



ADJUDGED, that the application of Manatee Hospitals and Health Systens for
a certificate of need be DEN ED

DONE and ORDERED this 4th day of April, 1994, in Tall ahassee, Florida

Dougl as M Cook, Director
Agency for Health Care
Admi ni stration

A PARTY WHO | S ADVERSELY AFFECTED BY THI' S FI NAL ORDER |'S ENTI TLED TO A JuDi Cl AL
REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH
THE AGENCY CLERK OF AHCA, AND A SECOND COPY ALONG W TH FI LI NG FEE AS PRESCRI BED
BY LAW W TH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT WHERE THE
AGENCY NMAI NTAINS | TS HEADQUARTERS OR WHERE A PARTY RESI DES. REVI EW PROCEEDI NGS
SHALL BE CONDUCTED | N ACCORDANCE W TH THE FLORI DA APPELLATE RULES. THE NOTI CE
OF APPEAL MJST BE FILED WTHI N 30 DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVED

Copi es furnished to:

Robert A. Wiss, Esquire

John M Knight, Esquire
PARKER, HUDSON, RAI NER & DOBBS
The Per ki ns House, Suite 200
118 North Gadsden Street

Tal | ahassee, FL 32301

J. Robert Giffin, Esquire

Seni or Attorney, Agency for
Heal th Care Admi nistration

325 John Knox Road

Atrium Building, Suite 301

Tal | ahassee, FL 32303-4131

Mary C ark

Hearing Oficer

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399-1550
El i zabet h Dudek (AHCA/ CON)
Al berta G anger (AHCA/ CON)

El fie Stamm ( AHCA/ CON)



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been
furni shed to the above nanmed addresses by U S. Mail this 6th day of April, 1994.

R S. Power, Agency derk

State of Florida, Agency for
Heal th Care Admi nistration

325 John Knox Road

The Atrium Building, Suite 301

Tal | ahassee, FL 32303

(904) 922-3808



